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PART 5349—TERMINATION OF CONTRACTS
SUBPART 5349.1—GENERAL PRINCIPLES
5349.101 Authorities and responsibilities.

5349.101-90 Processing Air Force terminations for convenience.
(a) Initiation of termination authority, AF Form 3056

(1) Theactivity (except HQ USARRNdMIPR actions) whichinitiated orsubsequently assumed responsibility for the
original procurement request will complete AF Form 30%8t B TerminatiorRequestandforward the form to the pro-
curing contractingfficer (PCO) bythe mosexpeditious method available. To avoid unnecessary additostihcur-
rence, use telephonic (confirming AF Form 3056 required) or an electronic mewaasimit AF Form 3056, &t |.
Annotate the time and date of transmittal to the PCO on the form.

(2) Initiating activities will not discuss reduction in requirements or proposedination actions with the contractor
before the contractor has received the termination notice.

(b) PCO responsibilities The PCO shall:

(1) Upon receipt othe AF Form 3056, record the tirmaddate on thdorm. Alsoannotate the time ardhte of re-
ceipt of telephone instructions to initiate termination in the contract file, along with thearattelephone number of
the individual requesting the action;

(2) Reviewthe AF Form 30560or completenesandaccuracyandensurethat the termination is in theestinterest of
the Government. The PCO should attempesmlveminor problems on AF Form 3056aR |, without interrupting the
termindion process;

(3) When the termination is under a MIPR or HQ USAF directive, prepare AF Form 3056, Part |, as applicable;

(4) Requesthe appropriatesupply activity tofurnish instructions relating to termination of spare padsels, and
aerospace ground equipmertaining to the particular end item to be terminated. Processing an AF Form 3056 relat-
ing to an end item will not be delayed pending receipt of instructions pertaining to the item's spare parts;

(5) Complete AF Form 3056aRs |, I, and Ill, aspplicable andexpeditetransmittal to the termination contracting
officer (TCO);

(6) When the contradhvolves Government property, notiffie property administrat@nd annotate the AForm
3056 that this action has been taken;

(7) Complete action within eigiwork hours or documernhe reasorfor delay on AF Forn3056, Rrt Ill, Remarks;
and

(8) Obtain clearance for release of information on significant terminations pursuant to 5349.7001.
(c) TCO responsibilities The TCO shall:
(1) Upon receipt of the AF Form 3056, annotate the time and date on the form;

(2) Reviewthe AF Form 3056, the contract or ordandrelevant documents to independently ascertain whether the
termination should be for convenience or for defalithe TCO is not required taccepthe recommendations in item 15
of the AF Form 3056. When items sgrvicesare no longer required or the contrdetivery scheduldas expired, de-
fault termination may still be appropriate;

(3) When appropriate, issueNptice of Terminationfor Convenience tthe contractor with aopy tothe contract
administrationoffice (CAO) responsible fothe settlement. The termination notice will normally be issued to the con-
tractor within threewvork daysafter receipt of AF Form 3056. The TCO shall document the rdas@my delay on AF
Form 3056, Part Ill, Remarks; and
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(4) Within seven work days frorine effectivedate of termination, furnish @py ofthe AF Form 3056 directly to the
cognizant CAO or other activity responsible fioe termination settlement. The PGhkall retain termination settlement
responsibility on terminations, regardless of dollar amount, when contract administiegtoeenretained by the PCO
pursuant to DFARS 242.203 or if the PCO can negotiate a no-cost settlement agreement. Normally assign other contracts
that are terminated for convenience to the cognizant CAO for termination settlement in accordance with 5349.101-90 (d).

(d) Referral to a CAO When referring a terminatiaczase to a CAO for settlemetite referringoffice will provide the
ACO with the following:

(1) One copy of the terminated contract, including all contract modifications;
(2) One copy of the AF Form 3056;

(3) Amount and dates of payments made under the contract;

(4) Four copies of the termination notice; and

(5) Any other information thatmay be helpful imegotiating the settlement (e.g., instructidos disposition of the
termination inventory).

(e) Delegation of authority Termination of a contract is not a normal CAO function. Therefore, if the ACO is to be re-
sponsible fothe actions in paragraphs (b), (@hd(d) above,the PCO must issuespecific delegation. To ensure avail-
ability of resources, first obtain the ACO's agreement.

5349.109 Settlement agreements.

The TCO shall obtain a legatview regarding the legadufficiency ofthe termination settlement agreemand any
modifications tathe termination settlement agreement.

5349.111 Review of proposed settlements.

Establish settlement review boards commensuwwitte workloadandinclude legaland pricingrepresentatives. Settle-
mentreview boards should reviemndapprove settlement agreemenisilateral determinations, agreements in lieu of de-
fault, and subcontract settlements, if:

(1) The settlement amount, as determined in accordancé-wiR9.002,exceeds $250,000 for fixed-price contracts;
or

(2) The adjustedee on completelyerminatedcost contracts exceeds $50,000thw adjustedee onthe terminated
portion of a partially terminated cost contract exceeds $50,000.

SUBPART 5349.3—ADDITIONAL PRINCIPLES FOR COST-REIMBURSEMENT CONTRACTS TERMINATED
FOR CONVENIENCE

5349.305 Adjustment of fee.

5349.305-1 General.

(a) The standard terminatioslause for cost-reimbursement contractseé FAR 52.249-&ermination (Cost-
Reimbursement)) providebat theTCO and thecontractor negotiate the settlement of the féey method which igair
andequitable to both partiesay be usedWhen the parties are unable to agree on the adjustment, the percentage of com-
pletion formula contained in the contract clause should be used.

(1) One method of estimating the percentage of completion is to compare thecastsiaturred with the estimated
cost to complet¢he contract, adjusting the resulting percentage according thffilcalty or importance of eactype of
cost. Under this method, the contractiofficer shouldprepare a breakdown tife estimatedosts negotiated in connec-
tion with awarding the contraeind anestimate of theost to complete each category of items as showheircontrac-
tor's settlement proposal.
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(2) In determining the extent of completion, eamdiegory of work accomplished is separately evaluated, giving
greater weight to those elements which reftbet more substantial or significamork. Thus, if the productiortosts
disclosedthat a largeguantity of raw materialvas received upon which onlysenall amount of direct labor hours had
beenincurred when compared with the direct labor hours originally estimated under the entire cthrraitiyould be
obviousthatvery little fabrication or work-in-procesisad been performed othe material. In such cases, Hilwable
percentage ofee relating to the direct material should be considered in the naturdanfdling charge andeighted
lower thanother categories afosts. This same method of evaluation can be applied to toalsgs, engineering, and
other costs listed in the claim.

(3) In evaluating theategory of tooling costs, ensulatcompleted tooling ohand at théime of termination repre-
sents all the tooling required under the entire contract. fadt¢hat thecontractor has ohandcomplete tooling in con-
nection withthat portion of the contract which hdmen performed doewt mean that theooling is 100 percent com-
plete. In order fothe tooling to be 100 percecwmplete, it must bell the tooling, including maintenance of such tool-
ing which would have been required had the contract been fully performed.

(b) Another method of estimating the percentage of completion is to have the requiiiity evaluatehe percentage
of completion of contract work from a strictly technical standpoint. The TCO should ¢énsutiee technicadvaluation is
based on physical completion and not on costs incurred as such costs may represent a substantialunETumaf the
estimated costs.

(c) Estimating the ratio afostsincurred to the total estimatedsts of performinghe contract is another method of es-
timating percentage afompletion. However, agny substantial cost overrun wnderruncould result in a misleading
physical percentage of completi@ndsince this methodoesnot take into consideration the varialegrees of complexi-
ties or difficulties ofthe work accomplishedthis method should rarely hesed. This method shouldnly be used as a
check on the estimates resulting from the methods described in paragraphs (a) and (b) above.

(d) Under no circumstances will the negotiation offdebeused as a device for allowing contractor cegtech would
otherwise be unallowable.
SUBPART 5349.4—TERMINATION FOR DEFAULT

5349.402 Termination of fixed-price contracts for default.

5349.402-3-90 Procedure for default.
(a) Responsibility of the ACO

(1) ACOs have primary responsibility for evaluatiagd initiatingpossibletermination of contracts including, with
the PCO's concurrence, issuancesbfdw causeand ‘cure” notices, when appropriat&Vithin five daysafter receipt of
the PCO's concurrence, the ACO will provitie appropriate notice to the contractor by letter, Certified Mail-Return Re-
ceipt Requested, or, in the alternative, personally delivered to the contractor. In the latter case, a receipted copy shoul
obtained. Beforeither notice is released, it should be coordinated with the cognizant prodartigoality assurance
personnel. Upon release of a “cure” notice or a “show cause” notihe tontractor, the ACO shall provide, as appli-
cable, copies of the notice to:

()  The office with primary production responsibility;

(i)  The office with primary quality assurance responsibility;
(i) The PCO;

(iv) Contractor's sureties, assigneesgoarantors;

(v)  The cognizant TCO;

(vi) The cognizant finance office;

(vii) The office of primary engineering responsibility; and

(viii) Other Government personnel (e.g., Industrial Security Specialist, Defense Contract Auditor, and the SBA).
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(2) At the expiration of the cure period in thase of a “cure” notice or upon receipttbé contractor'seply to a
“show cause” notice, the ACO will immediately send the following information in writing to the PCO:

0] In the case of a “cure” noticahe ACO's evaluation of whether the contradtas satisfactorily cured the
problem;

(i) Inthe case of a “show cause” notice, the contractor's reply;

(i) The ACO's evaluation of the situation, including the ACO's estimate of the time necesdhey dontractor to
complete the contract;

(iv) The ACO's current data on the status of production, as applicable; and

(v) The ACO's recommendation as to whether the contract should be ternioratiediault orthe delivery period
extended.

(3) After a contrachasbeen referred tthe TCOfor default investigationthe ACO will obtain TCO approvébr any
action contemplated for the contract, including:

(i)  Authorizing Government personnel to visit the contractor's facility in connection with the contract; and
(i)  Accepting delivery of items under the contract.

TCO approval is not required in connection with administration of other contracts with the same cothahctoe not
under default investigationHowever,all Government personnel should refrain from discussinga@pgcts of contracts
being investigated for possible default termination unless specifically requested to do so by the TCO.

(4) On receipt of informatiothat anotice of default terminatiohasbeen issued tthe contractor, the ACO will de-
termine the exact amount of funds unexpended under the contract, agftédtieedate of the default termination, and
promptly notify the PCO.

(b) Responsibility of PCOs
(1) PCO's shall decide if a contract should be submitted to a TCO for default investigation.

(2) within tenwork daysafter receiving a recommendation from the A@@t thecontractor should be issued a
“show cause” or a “cure” notice, the PCO shall:

(i)  Notify the ACO of concurrence or nonconcurrence;
(i)  Issue the “cure” or “show cause” notice directly to the contractor, providing a copy to the ACO; or
(i)  Notify the ACO as to when a decision is expected.

(3) After reviewing the ACO's recommendations regargiogsible defaultermination(see 5349.402-@&)), the PCO
shall decide whether to pursue default action. In making the decision, the PCO will considém\lieg, in addition to
the factors in FAR 49.402-3 (f):

(i)  Any Government action which contributed to the contractor's failure to perform; and
(i)  Any liquidated damages which may be assessed under the contract.

(4) When requesting an investigation for defatile PCGshall immediatelygive the TCO theofficial contractfile
including the AF Form 3056. The TCO shadturn thefile to the PCO upon reproduction of the documents extracted.
As an alternative to the submitting tbéficial file, if the TCO agrees, the PGfiay submit a&opy ofthe file with a
signed statement that includes the following:

() A detailed description of hothe contractor hafgiled to complywith the contracand ofactions taken by the
Governmentind by thecontractor. This portion of the statement should includeexiaet dates when performance is
due, considering all changasdany Government-causeiglay. Itshould be supported by signed statements from in-
dividuals having personal knowledge of the contractor's failure;

(i) An evaluation of any explanation by the contractor to explaiméféciency, with a specific comment as to
whether the Government, by its acts, may have contributed to the contractor's failure to perform;
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(i) A statement of all deliveries and payments under the contract to date;

(iv) The method of selection of source used at the time of placing the contract and why the contractor was selecte
(v)  The urgency of the current need for the supplies or services;

(vi) An estimate of the period of time required to obtain the supplies or services from other sources;

(vii) An estimate of the time necessary for delivery from the delinquent contractor;

(viii) Any damagesptherthanexcess cost aeprocurement, which magsult from the contractor's failure to per-
form. This includes the potentiddss of guaranteed loans, unliquidated progress paynams,nliquidateddvance
payments; and

(ix) Any other facts which the PCO believes should be considered during the default investigation.

(5) Beforeforwarding the requedbr default investigationthe PCO should consult with the losthff judge advocate
and the using organization, if tinpermits. The PCO should promp#gvisethe TCO of any significant changes in the
information in the AF Form 3056.

(6) The PCO will notify the ACO promptly of any action taken in relation to default termination. Thereafter, the PCC
will assist the TCO to the maximum extent possible.

(c) Responsibilities of the TCO
(1) Before initiating a default termination, the TCO shall:

(i)  Conduct a thorougheview ofthe official contract file,the AF Form 3056, Termination Authoritgnd its at-
tachments, and all otheelevant documents. the default is being recommended as a resyibof performance or
defective workmanship, the TCO should, if practical, visit the site olvtitk to observéhe existing conditionand to
aid in the formation of an independent opinion. Pictures should be taken in approgsiegeto provide visual evi-
dence in support of the TCO's decision to default;

(i)  Send the contractor a “show cause” noticeppropriate (see FAR 49.607);

(iii) If the facts support issuing germinationfor default, preparand forward the termination notice with the
complete contract file t&dFMC LO/JAB, 2240 B StreetRoom C1, Wright-PattersoAFB, OH 45433-7112, (513)
255-6111 ext. 252, (513) 255-3204, DSN 785-6111 ext. 252, or DSN 785-3204, if required, in accordance wit
5333.211;

(iv) If thefactsare insufficient to support a default termination, the TT8&y negotiate a supplemental agreement
with the contractor. If negotiation fails fwrovide a satisfactory solutiothe TCOmay terminatefor default or for
convenence, as appropriate, or, in the alternative, take actions as outlined in FAR 49.402-4; and

(v) Iftime and resources permit, the TCO should provide informal advice to aid the PCO in possible default case
(2) Additional responsibilities of the TCO. Upon receipt of AF Form 3056, the TCO shall:

()  Assume full cognizance ovéhne contracandadvisethe contractor of the transfer of cognizance. Afeéer-
ral to theTCO, the initiator of the AF Form 3056 will not take any action pertaining to the contract without obtaining
prior approval from the TCO;

(i)  Reestablish the delivery schedule, ihdasbeen waived bthe GovernmentBeforereestablishing thdelivery
schedule, the TCO should consult with the initiator of the AF Form a886with the ACO. Th@CO mayeither re-
tain cognizance over the contract until it is completed or terminated, or else transfer cognizance back to the ACO;

(i)  Provide copies of each notice of defatdrmination and oéach assessment of excess costs to DFAS-CO-FDP,
P.O. Box 93031, Chicago, IL 60673-3031 and AFMC LO/JAB; and

(iv) If the contract is terminatedr default, requeghe PCO to furnish detailed information relating to reprocure-
ment of similar supplies @ervicesand thetotal amount of angxcess costsicurred by the Government as a result of
the contractor'slefault. Based upathis informationreceived fronthe PCO, the TCO will prepare findingskase a
demand on the defaulted contractor, its sureties guarantors iaccordance witlFAR 32.610. Ithe paymenbffice
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has retained funds due the defaulted contractor for work performed under the contract, the TCO will direct the payment
office to applythese funds to amountsvedthe Governmenandwill issue a revised demand to reflg¢lats application
of funds.

(3) If the ASBCA sustainghe contractor's appeand amotion for reconsideration is not made or is dentiee, TCO
will, upon receiving acopy ofthe ASBCA decision from AFCLC/JAB, issue a notice convertimg termination to one
for convenience.The TCOmay either retain thease for settlement or forward it tioe ACO. If transferring thease,
the TCO will prepar@andsubmit the DD Form 1594, Contract Completion Statement, to the PQ®@tailiing thecase,
the TCO shalluseterminationfor convenience procedure3he defauldocket file should be available the TCO as-
signed to negotiate the settlement of the convenience termination.

(4) Default termination files will be closed when:
(i)  The decision of the ASBCA or court has become final;
(i)  Assessments have been paid by the contractor or have been determined uncollectible by DFAS-CO-FDP; or
(i)  When no assessment has been made and the time for the contractor to appeal has expired.

(5) Upon closinghe termination file, the TCO will prepare the DD Form 1594, Contract Completion Statement, and
send it to the PCO. The Remarks space of DD Form 1594 will contain the following statement:

“This contract was terminated for default of the contractor by notice dattt[daté. Items 6a
and 6b above are not applicable. This termination file was closedsent[daté.”
5349.402-6 Repurchase against contractor's account.

The contracting officer may not waive the defaulted contractor's liability for any additional costs to the Government of the
subsequent reprocurement of supplies or services. For a contract containing two or more line items, the defaulted contractor
is liable only forthe netcost increase tthe Government consideriradl items whichwere reprocured. Unreasonabliday
in reprocurement, reprocurement on the basis of a specification which is materially changed, or reprocurement prior to the
issuance of the default notice to the contractor may release a contractor from liability for additional costs.

SUBPART 5349.5—CONTRACT TERMINATION CLAUSES

5349.501-70 Special termination costs.

Forward requests to include the claus®BARS 252.249-7000, Speci@krminationCosts, to SAF/AQCS witlsuffi-
cient justification to support a decision by the Assist&ecretary ofthe AirForce for Acquisition (ASAF(A))
(nondelegable). Requests must be submitted at least 60 calaygdan advance afitended use so Congressional notifica-
tion can be accomplished as required by Senate Appropriations Committee Report 103-321. Secretarial approval is required
for any increase in the Government's maximum liability under the clause. Include:

(1) A detailed breakdown of applicable cost categorigkérclause aDFARS 252.249-7000 (a)(ihrough (5). Pro-
vide the reasons for the anticipated incurrence of each;

(2) Information on the financialnd programmeed forthe clause including an assessment of the contractor's financial
position and the impact of a failure to receive authority to use the clause; and

(3) Clear evidence that only costs that arise directly from a terminataid be compensatethder theclause. Costs
thatwould beincurred by the Government, regardless of whether a termination oshatsnot becovered by a special
termindion cost clause.

SUBPART 5349.70—SPECIAL TERMINATION REQUIREMENTS
5349.7001 Congressional notification on significant contract terminations.

5349.7001-90 Air Force procedures.

(a) Definition.
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“Contract Price of Items Terminated (CPIT),” as used in this subpart, means the contract praxggp)ied or services not

yet acceptedbut being terminated) multiplied by the quantities or periods of performance being terminated. Do not adjus
downward for progress or advance payments, accepted vouchered costshanfedisfunding. Useestimates when un-
priced contract actions (UCAs) are being terminated, or when otherwise necessary.

(b) Contracting officer proceduresThese procedures apply to terminations for conveniandéor default. The con-

tractingofficer shall submit the requefdr clearance by FAX to SAF/AQC at ledise work days befor¢he proposed ter-
mination date, as follows:

(1) Use organizational letterhead and standard letter format. Mark the E@tBrOFFICIAL USE ONLY.” Address
the letter to SAF/AQC. The SUBJECT shall include “Contract Termination, 1412 Report.”

(2) In addition to the ten items in DFARS 249.7001 (d), the letter shall provide:

“(11) Name, office symbol, and phone and FAX numbers of the contracting officer;
(12) Name, office symbol, and phone number of the termination contracting officer;
(13) Name, office symbol, and phone number of the MAJCOM point of contact, if any;
(14) Name, office symbol, and phone number of the SAF or USAF PEM, if any; and

(15) Planned termination date.”

(3) The termination notice shall not be releasadl the contractingfficer receives clearance by telephone from
SAF/LLP indicating the datend timeCongress will be notifiednd thecontractor should receiwbe terminatiomotice.

Normally this will be 1700 hours Washington, DC tim8AF/LLP will follow-up the verbal clearance withFAX or by
mail.

(c) SAF/AQC procedures SAF/AQCS, for systemandlogistics contractsand SAF/AQCO, for operational contracts,
will prepare and staff a package for SAF/AQ or SAF/AQC approval (based on SAF/AQC determination), as follows:

(1) The package will contain:
(i)  Proposed notice to Congress (prepared with the assistance of the PEM);
(i)  Proposed press release and/or questions and answers, when appropriate (prepared by SAF/PAM); and

(i) Necessary background information;

(2) SAF/AQCS or SAF/AQCO will coordinatine package through tI8AF/AQ organizations (e.gthe PEO and
PEM), SAF/GCQ, the Air Staff, SAF/LLP, and SAF/PAM, as appropriate. SAF/LLP will coordinate with @®A&ny
other appropriate offices;

(3) The package will document approval of the notice to Condegskany press release or questiams answers)
and such approval(s) will authorize:

(i)  SAF/LLP to release the notice;
(i)  SAF/PAM to release the press information; and

(i) SAF/LLP to advise the contracting officer of the date and time to present the termination notice to the contrac
tor;

and

(4) SAF/LLP will notify SAF/AQC as soon asl coordinationsandapprovals areompleteand the contractingfficer

has been cleared to proceed. SAF/LLP will also provide SAF/AQC copies signed notice to Congremsdclearance
to the contracting officer.

(d) Congressional notification of the termination of classified programs will be through program channels.
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5349.7002 Notification and reporting of substantial impact on employment.

(b) The contractingfficer shall forward the notification t8 AF/AQCP immediately upon receipt froffme contractor.
SAF/AQCP will accomplish the appropriate notifications.
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